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FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Plaintiff Marcela Hanblin of M ddl ebury, Vernont has sued
the United States under the Federal Tort Clainms Act, 28 U S.C A
88 2671-2680 (West 1994 & Supp. 2003). The suit arises out of an
acci dent which took place between Hanblin and Sergeant Dennis
Arnmell on July 9, 1999 in Vergennes, Vernont. Hanblin asserts
that Arnmell was negligent and that the United States is |iable
for Arnell’s negligence because Arnell was an enpl oyee of the
United States, acting within the scope of his enploynment when the
accident occurred. Hanblin clains that as a direct and proxi mte
result of the accident, she has experienced conti nuing physi cal
injury to her back and lower extremties leading to | oss of wages
and physical and nental suffering. She seeks conpensatory
damages for these injuries. The case was tried to the Court on

Cct ober 9 and 10, 20083.



| . Fi ndi ngs of Fact

A. Events of July 9, 1999

On the norning of July 9, 1999, Hanblin drove from her hone
in Mddl ebury to Vergennes to take her dog to be grooned at the
Hair of the Dog pet-groom ng salon. Hanblin was 59 years old at
the time. She had driven vehicles since she was 21 years ol d.

At approximately 10:00 A.M, Hanblin pulled her 1995 Mercury
Cougar into LeBeau & O Brien’s Mbil gas station at the corner of
Route 22A and Water Street in Vergennes to ask for directions.
The gas station has twin fuel punps on an island | ocated on the
north side of the station and a single diesel punp |ocated on the
east side of the station. Hanblin parked her car approxi mately
three feet behind a car |located at the rear punp of the island.
She was parked so that her driver’s side door was approxi mately
five feet behind a mlitary Hunmvee driven by Sergeant Dennis
Arnmel |l of the Vernont Arny National Guard.

Armell is the full-time supply sergeant for Battery B, First
Battalion, 86th Field Artillery, based in Vergennes. He had
driven the Hunvee to the gas station that norning in order to
fuel the vehicle so that it would be prepared for a trip the
followng day. Arnell had parked the Hunvee at the diesel punp.
When he first parked the Hunvee, there was no vehicle in front of
it. Arnell intended to depart fromthe gas station by noving

forward, not reversing.



After he paid for the diesel fuel, Arnell observed that a
car had parked in front of the Hunvee, blocking his forward path.
Armel | wal ked behind the Hunvee to confirmthat no objects
bl ocked his path to the rear. He observed no vehicles to the
rear of the Hunvee. Arnell walked to the front of the Hunmvee and

entered the driver’'s side of the vehicle. He adjusted his

seatbelt and arranged hinself in the driver’'s seat. In addition,
he turned on the ignition switch that illumnated the vehicle's
“wait light.” Arnell waited approximtely 8-12 seconds for the

wait light to turn off.

While Armell was arranging hinself in the vehicle and
waiting for the wait light to turn off, the Hunvee's exterior
[ights were not illum nated. Wen the wait |ight turned off,
Armel |l turned on the Hunvee's lights, including its tail |ights,
and started the vehicle. Approximtely 30-45 seconds el apsed
bet ween when Arnell wal ked behind the Hunmvee and when he started
to reverse. During this tinme period, Hanblin parked her car
behi nd t he Hunvee.

Before reversing the Hunvee, Arnell checked the side
rearview mrrors on both the driver’s side and passenger’s side
of the Hunvee. He did not observe a vehicle parked behind the
Hunvee. That norning, Arnell had adjusted the side rearview
mrrors so that they would take in the rear-corners of the

vehicle. The Humvee is 90 inches wide, at its widest, and it is



not possible to observe the vehicle' s rear bunpers fromthe side
rearview mrrors. The Hunvee has no center rearview mrror.

Al though there is a canvas window in the rear of the Hunvee, it
is not possible to see through it. As a result, the Hunvee has a
| arge blind spot.

Armel | was aware of the safety concerns associated with the
operation of a mlitary vehicle, including the problens presented
by a vehicle's blind spot. He was aware that the Hunvee has a
|large blind spot. Arnell had received training on the proper
procedure for reversing a mlitary vehicle during the 1970s.

That training required using ground guides to reverse a mlitary
vehicle while on base. Arnell was also famliar with the |ayout
of the gas station, having used the station approxi mately one-
hundred tines. Arnell was aware that if the twin fuel punps were
occupi ed, then the next car in line would be parked behind his
vehi cl e.

In order to reverse the Hunvee, Arnell put the vehicle into
gear and rel eased pressure fromthe brake pedal. Arnell did not
use ground gui des or seek another individual’ s assistance. Wile
reversing the Hunvee, Arnell |ooked in his driver’s side rearview
mrror. He did not observe Hanblin’s car, however. The Hunvee
traveled in reverse for 5 to 10 seconds before naki ng contact
with Hanblin' s car.

When Hanblin first observed the reversing Hunvee, her



driver’s side door was open and her left |leg was on the ground.
As the Hunvee approached her car, she sounded her horn but was
unabl e to nove her |leg out of the way. The Hunvee nmade cont act
wth the driver’s side door of Hanblin’s car, pinching her |ower
left leg between the car door and frane of the car. \Wen the
Hunvee made contact with Hanblin's car, her dog began to bark.
Hanblin tried to cal mthe dog and sound the horn sinultaneously.
The Hunmvee made contact with Hanblin's car at |east once.?!

Hanblin’s car was danaged. She paid $461.80 for repairs and
$63 for a rental car, for a total equaling $524. 80.

B. Ms. Hanmblin's Medical History Prior to July 9, 1999

Hanblin has a history of chronic | ower back pain. In
January of 1995, Hanblin was involved in a notor vehicle accident
after which she suffered back pain. (Def’s Ex. B.) On Decenber
10, 1997, Hanblin reported to her physician that she had recently
experienced a worseni ng of her | ower back pain acconpani ed by
“pain radiating fromher left buttock into her nedial thigh.”
(Def.”’s ExX. C.) On January 14, 1999, Hanblin reported to her

physi ci an that she had experienced | ower back pain for three

! The parties dispute how many tines the Humvee nade
contact with Hanblin's car. Arnmell clains that he reversed the
Hunvee once, stopped the vehicle when he heard Hanblin’ s horn,
then drove forward and exited the vehicle. Hanblin contends that
Arnel |l reversed, nade contact and pulled forward three separate
times and was in the process of reversing the fourth tinme when he
finally stopped and exited the Humvee. It is not necessary to
resolve this dispute to answer the question of liability.
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days, after having scrubbed tubs and clinbed stairs at work. In
addition, Hanblin felt nunbness in her left lateral foot.
(Def.’s Ex. H.)

In her application for Social Security benefits, dated
Novenber 6, 2000, Hanblin reported having neck pain that
“radiates into both extremties and sonetimes causes nunbness in
my little finger.” These synptons are acconpanied by “lots of
grinding.” Hanblin reported that she has never seen a doctor for
this pain. (Def.’s Ex. Fl.)

Hanblin has a history of being overweight. In addition,
since at |east 1995, Hanblin has suffered frompain in her right
knee. She was eventually di agnosed with “progressive
degenerative arthritis.” Her knee problemrequired surgery in
1995 and 1998. (Def.’s Ex. |I.) Hanblin also has a history of
hammert oes and bunions on her feet. |In January 2001, she
underwent surgery to alleviate the pain caused by her foot
condition. (Def.’'s Ex. Z.)

C. Ms. Hanblin's Medical History Subsequent to July 9, 1999

After the accident, Hanblin experienced i mediate swelling
in her left calf acconpanied by pain. She proceeded to bring her
dog to the groom ng appointnent. Later, while Sergeant Arnell
wat ched her foster children, Hanblin visited Porter Hospital in
M ddl ebury due to the pain in her |egqg.

In the Porter Hospital Energency Room Hanblin was di agnosed



with a leg contusion. MIld soft tissue swelling and brui sing was
noted. X-rays revealed no fractures. Hanblin testified that the
bruise on her left calf lasted for sone tinme. She also has a

knot and small indentation in her left calf which have persi sted.

The parties have stipulated that Hanblin' s nedi cal expenses
for her calf injury were $2,281.25. These expenses include the
cost of her initial physical therapy.

Hanmblin’s work as an X-ray technol ogi st regularly required
her to lift heavy files while clinbing step | adders. Her work
also regularly required her to lift and nove patients. Hanblin
m ssed work on the Saturday and Sunday i mediately follow ng the
accident. At that time, her hourly wage was $14.75. Assuning
she had worked ei ght hours per day, her |ost wages for the two
days were $236.

During the first full work week follow ng the accident,

Hanbl in worked forty-seven hours. (Def.’s Ex. J1.) During the
five nmonths followi ng July 9, 1999, Hanblin worked nore than six-
hundred hours. (Def.’s Ex. Kl.) Hanblin continued her work as
an X-ray technol ogist at Porter Hospital for nore than a year
follow ng the accident. 1d.

On July 16, 1999, one week followi ng the accident, Hanblin
conpl ained of “bilateral hip” pain to her primary care physician,
Dr. Scott Smth. Dr. Smth diagnosed the pain as nuscul o-

skeletal. Hanblin did not report that the hip pain was



radicular.? (Def.’s Ex. K) Dr. Smth referred Hanblin to
physi cal therapy at Porter Physical Therapy.

The initial physical therapy note describes Hanblin as
experiencing pain in both hips and the sacrum (Pl.’s Ex. 28,
Tab C.) According to Hanblin's Daily Flow Sheet from Physica
Therapy, Hanblin reported that the pain in her hips and | ower
back was “100% better” as of August 10, 1999. 1d. Despite this
i nprovenent, the Flow Sheet records that Hanblin experienced
varying degrees of pain in her left |leg, buttock, hip and | ower
back on various days during her physical therapy. I1d.

Hanblin again visited Dr. Smth on July 30, 1999. Dr. Smth
noted Hanblin’s physical therapy and reports that “she has had
much significant inprovenent in her bilateral hip disconfort.”

I n addition, “she has sonme |ower back disconfort which she feels
is inmproving and sone left calf disconfort which is also
resolving.” (Def.’s Ex. L.) On August 31, 1999, Hanblin had
anot her appointnment with Dr. Smth. Smth reported that the
pains in Hanblin's left calf, |lower back and hip “are gradually
i nproving with physical therapy.” (Def.’'s Ex. M) Hanblin

m ssed her follow up appoi nt nent on Septenber 27, 1999. I1d.

On Decenber 7, 1999, Hanblin reported to Dr. Smth that she

21n relevant part, the Merriam Wbster Mdical Dictionary
defines radicular as “of, relating to, or involving a nerve
root.” Available at:
http://ww. intelihealth.conlcgi-bin/dictionary.cgi.
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was experiencing “sonme nunbness and tingling in her |ower
extremties which started about five days ago.” Dr. Smith
ordered an MRI. (Def.’s Ex. N.)

On Decenber 20, 1999, Hanblin underwent an MRl of the | unbo-
sacral spine. It was observed that “[d] egenerative change is
present centered about the md and | ower |unbar discs with
associated nultilevel broad based disc bulge and nultifactorial
spinal canal narrowng at the L3-4 and L4-5 levels.” (Def.’s Ex.
Q)

In her followup appointnent with Dr. Smth, on January 17,
2000, Hanblin conplained of “intermttent disconfort in her hips
or what she describes as the sacroiliac area.” She also reported
“persistent nunbness and | ateral aspect of her right foot and
intermttent tingling in her left foot.” Dr. Smth's assessnent

was “[s]pinal stenosis with multivariant factors.”® (Def.’s Ex.

® The National Institute of Health describes spinal stenosis
as follows:

Spi nal stenosis is a narrowi ng of spaces in the spine
(backbone) that results in pressure on the spinal cord
and/ or nerve roots. This disorder usually involves the
narrowi ng of one or nore of three areas of the spine:
(1) the canal in the center of the colum of bones
(vertebral or spinal colum) through which the spinal
cord and nerve roots run, (2) the canals at the base or
roots of nerves branching out fromthe spinal cord, or
(3) the openings between vertebrae (bones of the spine)
t hrough whi ch nerves | eave the spine and go to other
parts of the body. The narrowing may involve a snal

or large area of the spine. Pressure on the |ower part
of the spinal cord or on nerve roots branching out from
that area may give rise to pain or nunbness in the
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P.) Dr. Smth referred Hanblin to a neurol ogist for further
evaluation. Dr. Smth also referred Hanblin to the Spine
Institute of New England. 1d.

The neurol ogi st who treated Hanblin is Dr. Andres Roonet.

At trial, Roonet provided expert testinmony on Hanblin’s behal f.
Hanbl in had her first appointnment with Dr. Roonet on February 2,
2000. Dr. Roonet diagnosed Hanblin' s condition as “spinal
stenosis syndrome with sone mld radiculitis right greater than
left.” (Def.’s Ex. Q)

On April 10, 2000, Hanblin suffered a slip-and-fall accident
on an icy sidewal k which required a trip to the energency room
According to the energency roomreport, she suffered a contusion
to the left knee and left palm (Def.’s Ex. R)

On April 19, 2000, Hanblin saw Dr. G zyb, an orthopedi st
with the Spine Institute of New England. In this appointnent,
Hanmblin reported to Dr. Grzyb that she has suffered from
| ongst andi ng back pain. She also reported disconfort in her
| oner extremties, including nunbness in her right foot.
According to Hanblin, these synptons “were worsened” after her

accident on July 9, 1999. (Def.’s Ex. S.) Dr. Gzyb told

| egs. Pressure on the upper part of the spinal cord
(that is, the neck area) may produce simlar synptons
in the shoul ders, or even the | egs.

Avai | abl e at:
http://ww. ni ans. ni h. gov/ hi /topi cs/ spi nal st enosi s/ spi nal _ste. ht m#
Spi ne_a.
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Hanblin that in his opinion her synptons were not severe enough
to justify surgical intervention. They discussed the possibility
of an “epidural injection.” 1d.

During her May 10, 2000 appointnment with Dr. Smith, Hanblin
di scussed her decision to have an epidural injection. She also
di scussed how her chronic pain affects her job. (Def.’s Ex. T.)

In May of 2000, Hanblin was injected with an epidural bl ock.
In her June 21, 2000 appointnent with Dr. Smth, Hanblin reported
that the epidural block resolved her | ower back pain, but that
she continued to have | ower extremty disconfort and cranping.
(Def.”s Ex. U.) Hanblin discussed her difficulty working an
ei ght -hour shift as a radiology technician due to her pain. Dr.
Smth gave Hanblin a note limting her to a four-hour work shift.
Id.

Hanblin was al so referred back to Porter Physical Therapy,
whi ch she began in August, 2000. As docunented in her physical
t herapy records, she was experiencing “intermttent conplaints of
| ow back pain at left PSIS I|ateral sacrum and left hip.”
(Pl.”s Ex. 28, Tab C.) In her August 14, 2000 appointnment with
Dr. Smth, Hanblin explained that her pain was hindering her
ability to work and attend physical therapy. It was agreed that
Hanbl i n woul d di sconti nue work pendi ng an upcom ng appoi nt nent
with Dr. Gzyb. (Def.’s Ex. V.) Hanblin has not worked since

August, 2000 due to persistent pain.
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I n Septenber, 2000, Hanblin underwent a CT-myel ogram For a
few nonths follow ng the procedure, the pain in her left hip,
t hi gh, and outer |eg subsided. In Novenber, 2000, Hanblin
applied for Social Security benefits. (Def.’s Ex. F1.)

In May, 2002, Hanblin had her second neeting with Dr.
Roonet. She reported hip pain. Dr. Roonmet concluded that an
ort hopedi ¢ eval uation was required. (Def.’s Ex. Al.) In August,
2002, Dr. Roonet net with Hanblin a third tinme after being
retained by Hanblin’s counsel as an expert witness. (Def.’s Ex.
E1l.)

D. Expert Testinobny of Dr. Roonet

Dr. Roonet is a board-certified neurologist who provi ded
expert testinony on behalf of Ms. Hanblin. Roonet also testified
that the pain Hanblin developed in the left hip and sacroiliac
region, the left buttock, posterior thigh and lateral calf was
radicular in nature. He testified that, to a reasonabl e degree
of medical probability, the synptom conplex was the result of
aggravation of Hanblin's pre-existing spinal stenosis. Roonet
testified that, to a reasonabl e degree of nedical probability,
this aggravation was caused by the July 9, 1999 acci dent.

Roonet’ s understanding of the events of July 9, 1999 was
derived fromwhat Hanblin told him Roonet understood that
during the incident Hanblin tw sted and wenched herself in an

effort to free her leg and cal mher hysterical dog. Roonet
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opi ned that this action was a conpetent causal nechani sm of
Hanbl i n” s wor sened spi nal stenosis.

Roonet primarily based his opinion on the chronol ogi cal
rel ati onshi p between the accident and the onset of Hanblin's
synptons. According to Roonet, an individual wth spinal
stenosi s can be asynptomatic or noderately synptomatic. Upon the
occurrence of a “conpetent injury” the condition can worsen.
Roonet testified that the change in Hanblin's synptom conpl ex—t he
onset of hip and sacroiliac pain, which occurred within two weeks
of the accident—-supported his opinion on causation.

E. Expert Testinpny of Dr. Cohen

Dr. Cohen is a board-certified neurol ogi st who provi ded
expert testinony on behalf of the United States. Cohen revi ewed
Hanblin’s nmedical history to determ ne whet her her synptons were
causally related to the July 9, 1999 acci dent.

Dr. Cohen testified that in his opinion, the July 9, 1999
accident did not cause Hanblin s back pain and radicul ar
synptons. Dr. Cohen observed that Hanblin did not report
radi cul ar synptons until five nonths after the accident.
According to Dr. Cohen, radicular synptons typically appear
bet ween two weeks and a nonth after an accident.

Dr. Cohen noted that on two occasions prior to the accident,
Decenber 10, 1997 and January 14, 1999, Hanblin reported

experiencing radicular synptonms. Dr. Cohen al so observed that
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Hanmblin’s Social Security application reports radicular synptons
i n her neck.

Dr. Cohen pointed to “confounding factors,” such as
Hanmblin’s knee arthritis and foot deformties, which “probably
altered gait patterns.” Dr. Cohen also |isted being overwei ght
as a confounding factor. Dr. Cohen testified that lifting heavy
objects, like Hanblin did as an X-ray technol ogi st, could
initiate or exacerbate back problens. Dr. Cohen testified that
slip-and-fall accidents, |ike the one Hanblin had in April, 2000,
often initiate or exacerbate back probl ens.

According to Dr. Cohen, spinal stenosis usually gets worse.
Synpt ons i ncl ude back pain radiating into the | egs, nunbness in
the feet and weakness in the |ower extremties.

1. Conclusions of Law

A. Negl i gence

Hanblin brings this action pursuant to the Federal Tort
Clainms Act, 28 U.S.C. A 88 2671-2680. Hanblin alleges that
Sergeant Arnell was negligent in backing into her vehicle. She
further asserts that the United States is liable for Arnell’s
negl i gence because Arnell was an enpl oyee of the United States,
acting wwthin the scope of his enploynent when the acci dent
occurred. The United States contends that it is not |iable

because of Hanmblin’s conparatively negligent conduct.
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1. Sergeant Arnell’s Conduct

Under the Federal Tort Clains Act, the United States is
liable for the negligence of its enployees, acting within the
scope of their enploynent, in the sanme manner and to the sane
extent as a private individual under |ike circunstances. 28
U.S.C. A 88 1346(b) (1), 2674 (West 1994 & Supp. 2003). It is
undi sputed that Arnell was an enpl oyee of the United States
acting wwthin the scope of his enploynent when the acci dent
occurred. Therefore, the United States is liable for his alleged
negl i gence. Vernont |aw governs both liability and damages in
this case. 28 U S . C A 8 1346(b)(1).

To establish negligence, Hanblin nmust prove by a
preponderance of the evidence the follow ng elenents: (1) Arnell
owed Hanblin a duty of care; (2) Arnell breached this duty; (3)
Hanmblin suffered injuries; (4) Arnell’s breach of duty

proxi mately caused Hanblin’s injuries. O Connell v. Killington,

Ltd., 164 Vt. 73, 76, 665 A 2d 39, 42 (1995).
Armel | owed Hanblin a duty to exercise reasonabl e care.
Reasonabl e care is that care which a reasonably prudent person

woul d use in conducting his or her owm affairs in light of the

surroundi ng circunmstances. See, e.g., Garafano v. Neshobe Beach

Cub, Inc., 126 Vt. 566, 573, 238 A.2d 70, 76 (1967). As the

operator of a vehicle, Arnell owed Hanblin a duty to “maintain a

reasonabl e and proper | ookout for persons and property . . . and
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to use reasonable diligence to avoid inflicting injuries on such

persons or property.” Beaucage v. Russell, 127 Vt. 58, 62, 238

A 2d 631, 634 (1968). The circunstances of each case dictate
what is to be considered a “reasonabl e and proper |ookout.” 1d.

Sergeant Arnell breached his duty to exercise reasonabl e
care while operating his vehicle, although his conduct nmekes the
question particularly close. Wen he realized he needed to
reverse the Hunvee, Arnell wal ked to the rear of the vehicle to
ensure that nothing blocked his path. Before reversing, he
checked both his side rearviewmrrors. Arnell had earlier
adjusted these mrrors to their proper position. In addition,
once Arnmell started the vehicle, he illum nated the exterior
l[ights. There is no evidence that Arnell reversed at anything
but a reasonable rate of speed. He testified credibly that he
continuously | ooked in his driver’s side rearview mrror while
reversing.

This is the conduct of a careful driver and officer.
Nevert hel ess, the fact remains that Sergeant Arnell reversed the
Hunvee wi thout being able to see what was directly behind him
As a result, the Hunvee nade contact with Hanblin's vehicle at
| east once. Arnell should have been aware that the 30-45 second
i nterval between when he wal ked behind the Humvee and when he
began to reverse was anple tinme for a car to park behind him As

a frequent custoner, Sergeant Arnell was famliar with the gas
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station’s layout. He was cognizant that a vehicle in line at the
punmp woul d |ikely park behind the Hunvee. Therefore, acting as a
reasonably prudent person, Arnell should have taken into account
the possibility of a car pulling in behind himwhile he arranged
himself in the driver’s seat and waited for the wait |ight.

Such a possibility created a substantial risk of accident
because of the Hunmvee’'s large blind spot. Arnell was well aware
of the Hunvee's large blind spot and the safety probl ens
associated wwth it. He had been trained in the use of ground
guides while reversing mlitary vehicles. The Court need not
specul ate as to whether ground guides were required in this
situation. It is sufficient to state that Arnell did not enpl oy
any technique to ensure that the area which he could not see was
free fromobstruction while he reversed the vehicle. G ven these
circunstances, Arnell failed to maintain a reasonable and proper
| ookout while reversing the Hunvee.

2. Conparative Negligence

The United States alleges that Ms. Hanblin was conparatively
negl i gent because she ignored an obvi ous danger when she parked
behi nd the Hunmvee. Under a conparative negligence analysis, if
the plaintiff’s negligence is less than that of the defendant,
her award is reduced by a percentage equal to her negligence.

Vt. Stat. Ann. Tit. 12 § 1036 (1996). The plaintiff is barred

fromrecovery if her negligence exceeds that of the defendant.
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Id. The burden is on the defendant to establish the plaintiff’s
negl i gence.

The United States has not proved Hanblin was negligent. It
is negligent to fail to exercise ordinary care to avoid a patent

or obvious danger. E.g., Wall v. A N Deringer, Inc., 119 Vt.

36, 38, 117 A 2d 390, 391 (1955) (business invitee who failed to
notice a step in front of her and accomnmodate her stride was
contributorily negligent). 1In this case, however, the Hunvee did
not present a patent or obvious danger to Hanblin. Wen Hanblin
pulled into the parking | ot, Sergeant Arnell was arranging
himself in his seat and waiting for the wait light to turn off.
During this tinme period, the Hunvee's exterior lights were not
illumnated and therefore Hanblin had no indication that the
vehi cl e was about to reverse. It was only when Arnell started
the engine that the vehicle’s lights were illum nated. Although
the Humvee is a large mlitary vehicle, this fact alone is not
sufficient to have posed an obvi ous danger to Hanblin when she
was deci ding where to park her car.

Mor eover, Hanblin parked in Iine behind a car at the gas
punp. Under the circunstances, it was reasonable for Hanblin to
conclude that she could safely park in that spot. “[T]he | aw does
not require an inpossibility or a useless precaution.” LeFebvre

v. Cent. M. Ry. Co., 97 Vt. 342, 351, 123 A 211, 215 (1924).

In sum the evidence does not denonstrate that Hanblin failed to

18



exerci se reasonabl e care while parking her car.

The United States al so argues that Hanblin negligently
del ayed soundi ng her horn and renoving her |eg from danger.
Under the sudden energency doctrine, when an individual is
confronted wwth a sudden peril through no fault of her own, she
is not bound to exercise the sane degree of care as when she has

time for refl ection. Stevens v. Nurenburq, 117 Vt. 525, 533, 97

A. 2d 250, 256-57 (1953). The | aw recognizes that a reasonable
person may fail to use her best judgnent, or m ght not choose the
best avail abl e nmethod of avoi di ng danger in an energency
situation. 1d. The sudden energency doctrine sinply reiterates
the principle that the test of negligence nust take into account

t he surrounding circunstances of a particular case. See Wstcom

v. Meunier, 164 Vt. 536, 544, 674 A 2d 1267, 1272 (1996) (Mor se,

J., dissenting).

Hanbl in was presented with the reversing Hunvee through no
fault of her own. Her position was undoubtedly one of peril.
She sounded her horn as soon as it was evident that the Hunvee
was not going to stop, but was unable to nove her leg in tine.
The United States’ assertion that Hanblin m ght have acted
differently depends too heavily on the clarifying | ens of
hi ndsight. The |law requires that Hanblin' s conduct be eval uated
in accordance with the circunstances that existed at the tinme of

t he acci dent. Under these circunstances, Hanblin did not breach
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her duty to exercise reasonabl e care.

B. Pr oxi mat e Cause

Hanbl in nmust al so establish that Arnell’s negligence
proxi mately caused her injuries. To establish proxinate
causation, the plaintiff nust prove by a preponderance of the
evi dence that the negligent act was a substantial factor in

bringing about the alleged injury. See Tufts v. Wand, 148 Vt.

528, 530, 536 A 2d 541, 542 (1987); Restatenent (Second) of Torts
§ 431 (1965).

It is undisputed that the July 9, 1999 accident proximtely
caused the damage to Hanblin's car as well as the |eg contusion,
swel l'ing and bruising that Hanblin experienced after the
accident. Hanblin also alleges that the accident proximately
caused injuries to her back and | ower extremties, in particular,
her left hip, sacrum buttock, posterior thigh and |ateral calf.
These synptons include nunbness, tingling and radiating pain.
According to Hanblin, these are the synptons that prevent her
fromworking. Dr. Roonet testified that these radicul ar synptons
are caused by Hanblin's spinal stenosis. Hanblin does not claim
that the July 9, 1999 accident caused her spinal stenosis.
| nstead, she alleges that the accident aggravated her pre-
exi sting condition.

Hanbl in has not proved that the accident aggravated her

spinal stenosis and led to the synptons that prevent her from
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working. Hanblin relies on Dr. Roonet’s opinion that the
acci dent was a conpetent causal nechani smof her worsened spinal
stenosis. A nunber of factors call into question the accuracy of
Dr. Roonet’s opinion. Dr. Roonmet primarily based his opinion on
the tenporal proximty between the accident and the onset of
Hanmblin’s synptons. Yet the chronol ogy between the accident and
the onset of Hanblin's synptons is far fromclear. Hanblin
reported bilateral hip disconfort a week after the accident. But
she did not report the radicular synptons associated wi th spinal
stenosis until Decenber 7, 1999, five nonths after the accident.
Many factors can intercede during a five-nonth interval. For
exanpl e, Hanblin worked over six-hundred hours in the five nonths
bet ween the accident and the onset of her radicul ar synptons.
Both Dr. Roonmet and Dr. Cohen testified that heavy lifting, such
as Hanblin performed as an X-ray technol ogi st, can aggravate
spi nal stenosis. Therefore, the five-nonth interval between the
accident and the onset of Hanblin's radicul ar synptons underm nes
Dr. Roonet’ s chronol ogi cal anal ysis.

In addition, there are a nunber of factors relevant to
proxi mate cause that Dr. Roonet was unaware of or did not
consi der when formulating his opinion. (1) Dr. Roonet was
unaware that Hanblin had reported radicular pain to her
physi ci ans in Decenber, 1997 and January, 1999. He was al so

unaware of the radicular synptons in her neck. (2) Dr. Roonet
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was unaware of Hanblin’s foot condition and her knee arthritis.
Dr. Roonet acknow edged that both conditions could exacerbate an
i ndi vidual’s back problens. (3) Dr. Roonet testified that a
slip-and-fall accident could exacerbate spinal stenosis. Yet he
was unaware that Hanblin suffered a slip-and-fall accident which
required a trip to the enmergency roomin April, 2000, four nonths
before Hanblin ceased working due to her pain. (4) Dr. Roonet
di d not consider Hanblin's weight as an exacerbating factor,

al t hough he acknow edged t hat being overwei ght could al so

exacer bate back problens. (5) Dr. Roonet failed to consider that
Hanblin regularly lifted heavy files and patients at work. He
testified that such activity could worsen spinal stenosis.

At trial, Dr. Roonet muaintained that none of these factors
changed his opinion. Nevertheless, the fact that Dr. Roonet
failed to fully consider a nunber of viable alternative
expl anati ons underm nes his concl usi on about causation. Any of
t he above factors, acting alone or together with the others,
coul d have exacerbated Hanblin’s spinal stenosis and caused her
radi cul ar synptons. Moreover, Dr. Cohen testified that spinal
stenosis tends to worsen over tine, even in the absence of a
causal mechani sm

There may be multiple proximate causes of an injury. Tufts,
148 Vt. at 530, 536 A 2d at 542. Hanblin is not required to

establish that the July 9, 1999 accident was the sole cause of
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her aggravated spinal stenosis. Nevertheless, the burden is on
Hanblin to prove that the accident was a substantial factor in
bringi ng about the aggravation of her pre-existing condition.
Hanblin has failed to nmeet this burden.
C. Damages
Hanbl i n has proved by a preponderance of the evidence that

Arnmel | was negligent in reversing his Humvee into her parked car.
Hanbl in has al so proved that Arnell’s negligence proximtely
caused damage to her car, her calf injury, and pain and
suffering. Therefore, Hanblin is entitled to be conpensated for
t hese damages. Because Hanblin has not proved that the accident
proxi mately caused her aggravated back condition, she is not
entitled to danmages arising fromthat condition

The Court finds the United States liable for the foll ow ng:
(1) $524.80 in property damages; (2) $2,281.25 in nedical
expenses; (3) $236 in | ost wages; (4) $15,000 in pain and

suffering. The United States’ total liability equals $18, 042. 05.

Dated at Burlington, Vernont this day of January,

2004.

WIlliam K. Sessions |11.
Chi ef Judge, U S. District Court
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